The Town and Couniry Planning (Scotiand) Aot 1867
Tree Proscrvation Order (No. 1) 2023 {Barns Court, Esst Whitbum)

West Lothian Council (In this Order referred to as the "planning authority™) make the following Tree
Preservation Order in exercise of the powers conferred by saction 180 of the Town and Couniry

Planning (Scotiand) Ast 1807 and all other powera enabling them to do so.
1 Cltation, commencament and Interpretation

14 This Order may be olted as the Tree Pressrvation Order (No. 1) 2023 and takes sflect

on 11 October 2023
12 In this Order-
1.21 "the 1982 Order” means the Town and Couniry Planning (Genersl
Permitied Devalopment) (Scotiand) Order 1002:
122 ;I!: Ast" means the Town and Country Pianning (Scotiand) Act 1097;

123 “protected tree” has the meaning given In article 2.

2 Protectsd Trees

2.1 A protected tree | a tres specifisd In Part 1 of the Schadule 1o this Order ("Pert 17)
or comprised In a group of trees or in a woodland spacified in Part 1.

2.2 The position of such trees, groups of iresa or woodlands Is identifisd in the manner
indicated in Part 1 and on the map annexad to this Order ("Map™).

23 Whera any ambigulty as to the Ideniification of a protected tree arises between the
Map and the speaification In Part 1, the Map is to prevall,

3 Prohibited Acts

Subject to the provisions of the Act and the exemptions apecifiad In article 4, no person Is exoept
with, and In acoordanoe with, the consent of the planning authority-

3.1 to out down, top, lop, uproot, wilfully damage or witfully destroy; or

a2 to cause or permit the cutting down, topping, lopping, uprooting, or witful damage or
wilful destruction of, a protected tres.

4 Exemptions

Nothing In arficie 3 Is to prevent-

4.1 the cutting down of a tree In aocordance with a felling floenos granted by The Soottish
Ministers under the Foresiry and Land Management (Scotland) Act 2018;

42 the cutting down, uprooting, topping or lopping of a tree on jand In the occupation of
a pianning authority when this is done by or with the consent of that authortty;

4.3 the cutfing down, uprooting, topping or lopping of @ tres having a diameter not
exoseding 75 milimetres;

44  the cutting down or uprooting In @ woodiand of @ tres having a diameter nat excesding
100 millimetres where this ls done io Improve the growth of other trees:
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45

408

4.7

4.8

490

4.10

;ﬂ

the outling down, uprooting, topping or lopping of a tree by, or on bahalf of, The
Scoftish Ministers on land placed s their disposal in pursuance of the Forestry and
Land Managsment (Scotiand) Act 2018 or otharwiee under their management or

supervision;

the outting down, topping, lopping or uprooting of a free by or st the request of a
statutory underiaker, where the land on which the tree Is situated Is operational land

of the stetutory undertaicer snd the work is necessary-
4.8.1 in the interests of the safe operalion of the undertaking;

482 In connection with the inspeoction, repair or renawal of any sewers, mains,
pipes, oables or other apparatua of the statutory undertaker: or

483 to enabls the statutory undertsker to camry out development for which
planning permisaion is granted by the 1062 Order,

provided that notios in writing of the proposed opemations is given o the planning
suthority a8 soon as practicabls after the operations become necesaary;

the ouiting down, topping, lopping or uprooting of a tree oultivated for the production
of frult in the course of a business or trade where such work is In the intarests of that

businazs or irade;

the pruning, in accordance with good hortioultural practics, of any ires cultivated for
the produetion of frult;

tha cutting down, topping, lopping or uprooting of a tres where that work Is required
to enable a persan to carry out works to Inplement a planning permiasion (other than
an outline planning parmission or planning permission In principis) granted on an
applioation under Part 3 or section 242A of the Act, or deemed fo have been granted
(whether for the purposss of Part 3 of the Act or othenwise); or

the ocutting down, topping, lopping or uprooling of a free by, or at the request
of, SEPA to anable SEPA to camry out development for which planning permission is
granted by the 1982 Order.

Directions ua to raplanting

8.3

Where consent s granted under this Order for the falling in the course of forestry
operations of any part of a woodland ares, the planning autharity may give to the
owner of the land on which that part of the woodignd Is situated a direstion in writing
specifying the manner In which and the time within which the owner must replant tress
on that land,

Where a direction |s givent under paragraph 6.1 and treas on the relevant land are
felled (pursuant to the coneent), the owner of that land must replant trees on the land
In sccordence with the direction.

Any direction given under paragraph 5.1 may Includs requirements ss to-

5341 species;

832 number of treee per hectare;

533 the eraction and meintenanca of fencing necassary for the protection of
the replanting;
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534 m preparations of ground, draining, removal of brushwood, lop and top;

B35 protective measures against fire.

Adaption and Modification of the Aot

6.1

6.2

The provisiona of tha Town and Couniry Pianning (Scotiand) Act 1687 mentioned In
column 1 of Part 2 of the Schedule (o this Order ("Part 2*) are io have effect, In
relation to consents under this Order and appiications for such consent, subjeot to the
adaptations and modifications spacified in column 2 of Part 2.

The provisions referred to in paragraph 6.1, as 90 adapted and modtified, are set out
in Part 3 of the Schedule to this Order ("Part 3).

Compensaetion

741

12

13

74

1. 5

Subject to parsgraphs 7.2 to 7.5, any person who has suffered loss or damage osused
or incurred in consequance of-

744 any refusal of consent required under this Order; or
712 any grant of any such consent subject 0 conditions,

In entitied to recover from the pianning authority compensation In respact of such loss
or demage.

A claim for compenasation under this Order shall bs made by sarving on the planning
authority a notice In writing stating the grounds of the clalm and the amount claimed.

The time within which any such notice shall be given Is a period of six months -

7.3.1 from the date of the decision of the planning authority; or

7.3.2 where an appeal has bean made to The Scoltish Ministers against the
decision of the pisnning authority, from the daie of the decialon of Tha
Scottish Ministers on the appesl.

No clalm may ba made under this article If the amount in respect of which the clalm
would otherwise have been made Is less than £1,000.

No compensation shall be payable to a person-
7.5.1 for ioss of development value or other diminution In the value of the land;

752 for loss or damage which was not reasonably foresseable when consent
was refused or was granted subject to condltions;

753 for loes or damege reasonably foreseeabls by that person and
atiributable io faflre to take ressonable steps to avert the loss or

damage or to mitigate Its extent: or
754 for cosls Incurred In appesling to the Scoitish Ministers againat the

refusal of any consent required under thix Order or the grant of any such
consent subject to conditions.
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78 In this article-

T8.1 "development valua® means an incresss In vaiue atirbutable to the
prospect of development;

and, in relation to any land, the developmant of It shall include the clearing of It

IN WITNESS WHEREOF these presents consisting of this and the precading three pages together with
the Sohedule of three paris and the Map are subscribed as follows:-

Given under the seal of the West Lothien Counoll at Livingston on

— USdtEv MO~ TIoE
Sigéture of Proper Officer Full Name of Proper Ofcar
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SCHEDULE
PART 1

Treas Specified Individually (coloured green on the map)

None
Trees Specified by Raferenoe to en Arse (within a continuous bleck line on the map)
Ncne

Groups of Trese (within a broken bisck line on the map)

None

Woodiands (within a continuous red line on the map)

No. Description Sltuation

on

Map

a Mixed deciduous and  The area of iand shown outlined In red on the Map and forming part

conifer woodland  and portion of ALL and WHOLE that area or piece of ground st East

including Sliver Birch Whiburn House, East Whitburn, West Lothian In the Parish of

and Common Beech. Whitburn and County of West Lothian being the subjecis describad
in and disponed by the Disposition by Robert Brackenridge Smellle
in favour of James Howleson Hamilton and Ann Mackay McLean
Drummond or Hamlliion dated 28 Saplember 19682 and recorded In
the General Register of Sasines for the County of West Lothian on
5 October 1602,
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PART 2

PROVISIONS OF THE TOWN AND COUNTRY PLANNING (BCOTLAND) ACT 1087 APPLIED
WITH ADAPTATIONS OR MODIFICATIONS

Provision of the Town Adaptetion or Modification
and Country Plsmning
(Bcotiand) Act 1997

Section 36 (Registers of  For subsections (1) to (3) subatitute-

applications aic.)
"(1) The planning suthority shall in relation to this Order keep & regiater of
all appfications for consent under this Order, containing-

(a) information as to the neture of such applications, the decisions
of tha planning suthority thereon,

(b) information as to any appeal to Soctiish Ministers and the
deoisions of Scottish Ministers thereon, sny compensation
awarded In consequence of the dacisions of the pianning authorlty
or Scottish Minkters; and

(c) any directions as to the replanting of woodiands."

Section 37 (determination (m) in subsaction (1)-

of applications: general
considerations) {d) for "planning parmission" where thoss words first
appear;" substiute "consent under a tree preservation

order”:

(9) for "sections 27B(Z) snd GA(1)b) subatitute
"aubsections (1A) and (1B)";

() for "planning pamission” in bath of the other places
where those words appear substitute "consent under the

(g) sfter "think fit", Insert, "(including conditions imiing the
dumi;on .:fd the consent or requiring the replacement of
trees)";

{b) Afer subsection (1) Insert-

*{1A) Where an appiication relates to an area of woodland,
the authority shall grant consant so far us socords with the
practios of gaod forestry, uniass they are satisfied that the
granting of consent would fall fo secure the maintenance
of the special character of the woodiand or the woodland
character of the ares.

(1B) Where the suthority grant consent for the felling of
trees In a woodiand area they shall not impose conditions
requiring repiacement where such falling is oarriad out In
the course of foresiry operations (but may give directions
for securing replanting).”.
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Section 44 (eflect of
planning permission)

Section 47 (right to appeal
against planning decisions
and faflure to teke such
decisiona)

{0) OmR subssctions (2) and (3); and
(d) In subsection {4) for paragraphs (a) to (o) substitute-

"(a) consant under a tree preservation order; or

Sontion mpoved oo e grant of st coneante . ©
(a) references to ‘planning psmmission' are to be treated as
refsrences o 'consent required by a ires preservation order':
(b) for 'the permission’ substitute the consent’;
(¢) for 'to develop iand' substitute 'to carry out works'; and

{d) after ‘land’ insert ‘on which the iree or trees to which the consent
relates are situsted'.

(o) Omik subsections (2) and {3).

(=) For subseotion (1) substitute-
*(1) Whera a planning authority-

(e) refuse an spplication for consent under a tres
preservation order or grant k subject fo conditions;

(b) refuse en application for any consent, agreement or

approval of that authority required by a condition imposed
on a grant of consent under such an order;

{c) give a direction under a iree preservation order, or
refuss an application for any comsent, agresment or
approvel of that authority required by such a direction; or

(d) have nat given notios of their decision on such an
application within the pariod of 2 monthe beginning with
the date on whigh the application was received by the
authority or within such extended period as may at any
time be agreed upon in writing between the applicant and
the authority,

the applicant may by notice appeal to the Soottish Ministers”.

(b) Omit subseciions (1A), (2) and (4).

(c) For subsaction (3) substiiute-

*(3) Any appeal under this saction shall be made In writing,
apeciiying the grounds on which the appeal Is made; and such

notice shell be served on the Scottish Ministers within a period of
thres months beginning with, in the cese of an appeal made under-
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{a) an appesl under paragraphs (a) to {c) of subsection (1),
md::nfdﬂ'lldmlon notice or the direction, as the onse
mary be; and;

{b) paragraph (d) of that subsection, the date of expiry of
the period mentioned In that parmgraph,”.

{d) For subseotion (5) subsditute-

*(5) For the purposes of the applioation of sgotion 48(1), In reistion

to an appaal made under subsection (1)(d), i shall be assumed

that the euthority deckied to refuse the application In question.”..
Ssofion 48 (determinetion  (a) In subsection (6)(a)-

of appeaia
) (1) for "sections 33, 37(1) to (3), 38(1) to (8), 41{1) and (2) and 42
and Part | of Schedule 3" "section 37(1), (1A) and (1B)"; and
(i) for "planning permission® substitute "consant under a tree
preservation order”.

(b) Omit subsections (5)b) and (8) to (8).
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PROVISIONS OF THE TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1067, AS ADAPTED
AND MODIFIED BY PART |

The following provisions of the Town and Country Planning Act 1607, as adapted and modified by Part
2 of the Soheddule to this Order, appiy In relation to conserts, and applications for consant, under this

Order.

Saction 38

38.- (1) The planning authority shall in relation fo this Order keep a registar of all applications for
consent under this Order, containing-

(a) Information as to the nature of such applications, the decisions of the pianning
authority thereon,

(b) Information as o any appeal 10 Scoitish Ministers and the declsions of Scottish
Ministers thereon, any compansstion awarded In consequence of the daclsions of the
planning authority or Scottish Ministers; and

any directiona as to the replanting of woadiands.

(4) Every regleter kept under this section shall be avallable for Inspection by the public at all
reasonabie hours.

Saciion 37

37- (1) Where an application is made fo a pianning authority for consent under a tres preservation
o

{a) subject to subsections (1A) and {1B) they may grent consant under the order, either

unconditionally or subject to such conditions as they think fit (including conditions
limlting the duration of the consent or requiring the replacement of traes); or

{b) thay may refuse consent under the order.
(1A) Where an application relates to an area of woodiand, the authority shall grant consent so
far as accords with the practice of good foreatry, uniess they are satisfiad that the granting of
consant would fall to ascure the maintenanoce of the special characier of the woodland or tha
woodland character of the area.
(18) Where the autherity grant caneent for the felling of trees in a woodiand area they shall not
impose conditions requiring replacemant where such falling Is carried out In the course of
forestry operations (but may give directions for seouring replanting).
(4) The date of the grant or refusal of-

(a) consent under a tree preservation order; or

(b} any consent, agresment or approval required by a condition Imposed on the grant
of such consant,

shall be the data on which the notice of tha planning authorfly's decision bears to have been
signed on behalf of the autherity.

Ssction 44{1)
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(1) Without prejudice to the provision of this Part as fo the durstion, revacation or modification
of consent required by a tree preservation order, any grant of consent required by a tree
pressrvation order shail (except In so far as the consent otherwise provides) ensure for the
banefit of the land on which the free or trees to which the consent relates ars situgted and all

persons for the time being Interested in it.

Section 47

47.-

(1) Where a planning authority-

{m) refuse an application for consent under a iree preservation order or grant it subject
fo conditions;

{b) refuse an application for any consent, agresment or approval of that authority
required by a condition Imposad on a grant of ponsent under such an order;

(c) give a direction under a tree pressrvation order, or refuse an application for any
oonaent, agreement or approval of that authority required by such a direction; or

(d) have nat given notioe of their declsion on such an application within the period of 2
months beginning with the dats on which the appiication was recsived by the authority
{or within such extended period as may at any time be agreed upon In writing between
the applicant and the authority),

the appiicant may by notice appeal to the Scottish Minisiers.

(3) Any appeal under this section shall be made In writing, speclying the grounds on which the
sppeal is made; and such notios shall be served on the Scottish Miniaters within & period of

three months beginning with, in the case of an appeal made under-

(=) an appeal under paragraphs {a) to (c) of subssction (1), the date of the decision
notios or the direction, as the case may be; and

(b) png:nph (d) of that subsection, the date of expiry of the period mentioned In that
paragraph.

(8) For the purposes of the application of asction 48(1), In relation to an appeal made under
subsection (1)(d), it shall be assumed thet the authority decided to refuss the application In

question,

Section 47A
47A.- (1) In an appesi under section 47(1), a party to the proceedinge s not to raise any matier which

was not bafore the planning authority at the time the decision appesied agsinst was made
unless that party can demonatrate-

(m) that the matier could not have been ralsed before that time, or

(b) that its not being raisec before that ime wes & consequence of exceptional
clrcumsiances.

{2} Nothing In subsaction (1) affects any requirement or entitiement to havs regard to-
(m) the provisions of the development plan, or
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(b) any other material conslderation.

Section 48
48- (1) On an appesl under section 47 the Scottish Ministers may
(a) allow or dismise the appeal, or

{b) reverse or vary any part of the declsion of the suthority (whether the appeal relates
to that part of I or not),

and may deal with the applioation as I It hed been made to them In the first instance.

(3) If the Scottish Ministers propose to reverse or vary any part of the decision of the planning
authority to which the appeal does not relate, they shall give notice of their Intention to the
planning authority and to the appeliant and shall give sach of them an oppertunity of making

repregentations about their proposal.

(5) in relation to an appeal io the Scottish Minisbers under section 47-

{a) sections 37(1), (1A) and (1B} shall apply, with any necessary modifications, In reiation to an
appeal to the Scoitish Minlsters under saction 47 as they apply In relation to an application for
oonsent under a fres pressrvation order which falls to be determined by the autharity.

(8) Schedule 4 applies to appeals under saction 47, including appeals under thet saction ag
apptied by or under any other provision of this Act.
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